N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

SHADE POPOOLA, et al.

V. : Civil Action No. DKC 2003-3653
MD- | NDI VI DUAL PRACTI CE
ASSOCI ATION, INC., et al.

MEMORANDUM OPI NI ON

Presently pending and ready for resolution in this class
action is the motion of Defendants M D. Individual Practice
Associ ation (“MDIPA”) and Optinmum Choice, Inc. (“OCl”) to
dismss Plaintiffs’” Fourth Anmended Conplaint pursuant to
Fed. R.Civ.P. 12(b)(6) (paper no. 59). The issues are fully
briefed and the court now rul es pursuant to Local Rule 105.6, no
hearing being deened necessary. For the reasons that foll ow,
the court grants the notion as to MDIPA, but denies the notion
as to OCI.
| . Backgr ound

The history of this class action was recounted at length in
this court’s previous Menorandum Opi ni on, see paper no. 54, and
nost of it will not be repeated here. In the Order acconpanyi ng

that Opinion, the court granted in part and denied in part

Plaintiffs mtion for l|leave to anmend, and denied wthout



prejudice their notion for class certification. The court,
review ng the proposed third anended conpl ai nt, noted that

to the extent that the third anmended conpl ai nt seeks
to assert, as federal clains, the previously asserted
state lawclainms, with M|l er substituted for Popool a,
the notion to anend will be granted.

It is not clear, however, whether the allegations
in the motion to anmend reflect sinmply the changes
necessitated fromconverting the state lawclains into
ERI SA- based cl ai ns or whether they are, as Defendants
argue, expanding the original clains so greatly that
t hey now i ncorporate clainms not previously asserted in

the earlier conplaints. . . . It is not clear how
t hese changes are consistent with the class clains
asserted previously in state court. Nor is it clear

how Plaintiffs can consider this new class to avoid
the typicality and commonality problens previously
cited by Judge Scriven[e]r.

Finally, the third amended conpl ai nt seeks to add
Pierro as a new plaintiff, but it is unclear what
relationship she has wth the defendants or the
proposed subcl asses and whet her her clainms were fil ed

too |ate. If Plaintiffs are seeking to add a new
class representative on behalf an old class, tolling
of the statute of limtations my be appropriate if

the court were to find that Judge Scriven[e]r’s deni al
of class certification was based not on the
substantive clains but on the i nadequacy of the naned
plaintiff. See MKowan Lowe & Co., Ltd. v. Jasm ne,
Ltd., 295 F.3d 380, 387-88 (3@ Cir. 2002) (discussing
nuner ous cases hol ding the sane).

|d. at 9-10. The court concl uded:

Amendnent will not be permtted . . . to the
extent that Plaintiffs seek to expand the class
definition by adding new clains or new plaintiffs not
related to the former clainms. . . . Plaintiffs wll
be required . . . to file a fourth anended conpl ai nt
that nmore precisely defines the class; sets forth the
relationship of each Plaintiff with the defendants,
with the purported class menbers and with the proposed
subcl asses; confirnms Plaintiffs’ ability adequately to



represent the interests of the class and act as naned

plaintiffs; and clarifies howthe newly asserted cl ass

definition seeks to replead the state |law clains as

ERI SA clains only and not to expand or add additi onal

claims not previously asserted.
ld. at 11. Plaintiffs tinmely filed the required fourth anmended
conplaint. Paper no. 56. Defendants now nove to dism ss.
1. Standard of Review

The purpose of a notion to dism ss pursuant to Fed.R Civ. P.
12(b)(6) is to test the sufficiency of the plaintiff’'s
conplaint. See Edwards v. City of Goldsboro, 178 F.3d 231, 243
(4th Cir. 1999). Accordingly, a 12(b)(6) notion ought not be
granted unless “it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claim which would
entitle himto relief.” Conley v. G bson, 355 U S. 41, 45-46
(1957). Except in certain specified cases, a plaintiff’'s
conpl aint need only satisfy the “sinmplified pleading standard”
of Rule 8(a), Swierkiewicz v. Sorema N A, 534 U S. 506, 513
(2002), which requires a “short and plain statenent of the claim
showi ng that the pleader is entitled to relief.” Fed. R GCiv.
P. 8(a)(2).

Inits determ nation, the court nust consider all well-pled
all egations in a conplaint as true, see Al bright v. Oiver, 510

U.S. 266, 268 (1994), and nust construe all factual allegations

in the light nost favorable to the plaintiff. See Harrison v.
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West i nghouse Savannah River Co., 176 F.3d 776, 783 (4t" Cir.
1999) (citing Myl an Laboratories, Inc. v. Matkari, 7 F.3d 1130,
1134 (4th Cir. 1993)). The court nust disregard the contrary
al | egati ons of the opposing party. See A S. Abell Co. v. Chell,
412 F.2d 712, 715 (4th Cir. 1969). The court need not, however
accept unsupported | egal allegations, Revene v. Charles County
Comm' rs, 882 F.2d 870, 873 (4t" Cir. 1989), legal conclusions
couched as factual allegations, Papasan v. Allain, 478 U S. 265,
286 (1986), or conclusory factual allegations devoid of any
reference to actual events, United Black Firefighters v. Hirst,
604 F.2d 844, 847 (4'h Cir. 1979).

“I'n deciding a Rule 12(b) (6) notion, the court will consi der
the facts stated in the conplaint and the docunents attached to
the conplaint. The court may al so consider docunents referred
toin the conplaint and relied upon by plaintiff in bringing the
action.” Abadian v. Lee, 117 F. Supp.2d 481, 485 (D.wd. 2000)
(citing Biospherics, Inc., v. Forbes, Inc., 989 F. Supp. 748, 749
(D.Md. 1997), aff'd, 151 F.3d 180 (4th Cir. 1998)). When doi ng
so, the court need not convert a Rule 12(b)(6) notion to dism ss
to one for summary judgnent so long as it does not consider
matters “outside the pleading.” See Fed.R Civ.P. 12(b) (“If [on

a 12(b)(6) nmotion to dismss,] matters outside the pleading are



presented to and not excluded by the court, the notion shall be
treated as one for summary judgnment and di sposed of as provided
in Rule 56 . . . .”); Laughlin v. Metro. Washington Airports
Auth., 149 F.3d 253, 260-61 (4th Cir. 1998) (citing Rule 12(b));
Luy v. Balt. Police Dep’'t, 326 F.Supp.2d 682, 688 (D.M. 2004)
(“The court may consider a docunent submtted by the defendant
in support of a motion to dismss, however, ‘[if] it was
integral to and explicitly relied on in the conplaint and [if]
the plaintiffs do not challenge its authenticity.’) (quoting Am
Chiropractic Ass’n v. Trigon Healthcare, Inc., 367 F.3d 212, 234
(4th Cir. 2004)).
I11. Analysis

Def endants make three argunents in favor of full or partial
dismssal: first, that Plaintiffs’ amended conpl aint does not
adequately address the issues raised by Judge Scrivener in her
rejection of class certification; second, that MIler’ s clains
are tinme-barred; and third, that Pierro cannot pursue ERI SA-
based cl ai m8 because she was not a nenmber of an ERI SA plan. The
court addresses first the validity of the nanmed plaintiffs’
cl ai ns.

A Pierro's Clains

Plaintiffs admt that Plaintiff Pierro's clains are barred

because she was not a nmenber of an ERI SA plan, whereas both



counts of the conplaint are predicated on participation in an
ERI SA pl an. Accordingly, Pierro's claims will be dismssed with
prej udi ce.

B. MIler's Clains

Def endants argue that MIler’s claim now as the | one naned
plaintiff, is also barred because the statute of |limtations has
run on her claim which was not filed until nore than four years
after the date she made her subrogation paynment to OCl.
Def endant MDI PA al so argues that M Iler has no claim agai nst
MDI PA, as she paid a subrogation claimonly to OCI and in fact
has no connection at all to MDI PA.

Plaintiffs respond that +the three vyear statute of
limtations on MIler’ s claimagainst OCI was tolled by (1) the
pendency of the class action, and (2) the court’'s stay of
proceedi ngs for sonme seventeen nonths. Plaintiffs argue that
MIller has a valid claim against MI PA because that claimis
“juridically linked” to her claimagainst OCl

For the reasons explained below, the court finds that the
statute of limtations tolled for Mller’s claim against OCl.
However, the court will decline to apply juridical |ink doctrine
to MIler, and therefore finds that MIller does not have

standi ng to sue MDI PA.



1. Whet her the Statute of Limtations Tolled for MIler’s
Cl ai m Agai nst COCI

As to t he pendency of the class action, Defendants recogni ze
that, generally speaking, “the commencement of a class action
suspends the applicable statute of Ilimtations as to all
asserted nmenbers of the class who would have been parties had
the suit been permtted to continue as a class action,” American
Pi pe and Constr. v. Utah, 414 U S. 538, 554 (1974), and that
“[o]nce the statute of limtations has been tolled, it remains
tolled for all menbers of the putative class until class
certification is denied,” at which point “class nenbers may
choose to file their own suits or to intervene as plaintiffs in
t he pending action.” Crown, Cork & Seal Co. v. Parker, 462 U.S.
345, 354 (1983) (interpreting Anmerican Pipe). Def endant s,
however, argue that this tolling does not apply when no naned
plaintiff has standing. They assert that, here, it did not toll
for MII|er because during the entire period before the addition
of MIler as a naned plaintiff -- a period exceeding the three-
year statute of limtations by over a year -- there was no naned
plaintiff with standing to sue OClI, as, Defendants continue
Popool a never had standing to sue OClI because her grievance was
with MPIA alone, and her interaction with OCI was nere

acci dent. Def endants dispute Plaintiffs’ reliance on the



juridical link doctrine to furnish MIller with standing to sue
MDI PA, noting that the doctrine has not been adopted by the
Fourth Circuit.

Plaintiffs contend that (1) Popoola’s standingis irrel evant
because under Ameri can Pi pe, contrary to Defendants’
interpretation, the statute of limtations is tolled during the
pendency of a class action regardless of whether a naned
plaintiff -- here, Popoola -- ever had standing; and (2) in any
event, Popoola did, in fact, have standing to sue OClI because of
the juridical Ilink between OCI and WNDI PA. Def endants, of
course, argue that juridical link doctrine is as inapplicable to
Popoola as it is to Ml ler

Def endants argue essentially that, without a naned plaintiff
with standing to sue, the statute of limtations cannot be
tolled. Plaintiffs and the court disagree. At |east two courts
addressing the issue have held the American Pipe rule to apply
in cases where class action status i s denied or term nated based
upon the named plaintiff’s lack of standing to maintain the
class clainms. See Haas v. Pittsburgh Nat’| Bank, 526 F.2d 1083,
1095-98 (3" Cir. 1975); Rose v. Ark. Valley Envtl. & Uil.
Aut h., 562 F.Supp. 1180, 1190-94 (WD. Mo. 1983) (citing Haas).
Both noted the concerns raised in American Pipe that, if the

statute of limtations were to run during the pendency period,
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every individual class nenber would feel obligated to file a
nmotion to intervene before the end of the period in order to
preserve his or her rights, “depriv[ing] Rule 23 class actions
of the efficiency and econony of litigation which is a principal

pur pose of the procedure.” 414 U.S. at 553; see Haas, 526 F.2d
at 1097; Rose, 562 F.Supp. at 1192. Both noted that the
American Pipe Court carefully considered, and found its deci sion
consistent with, the twin purposes of statutes of limtations,
namely, “ensuring essential fairness to defendants and

barring a plaintiff who ‘has slept on his rights,’” 414 U. S. at

554 (quoting Burnett v. New York Central R Co., 380 U S. 424,

428 (1965)). The Court held that the twi n purposes

are satisfied when, as here, a nanmed plaintiff who is
found to be representative of a class commences a suit
and thereby notifies the defendants not only of the
substantive clainms being brought against them but
also of the nunber and generic identities of the
potential plaintiffs who may participate in the
j udgnent . Wthin the period set by the statute of
[imtations, the defendants have the essenti al
information necessary to determ ne both the subject
matter and size of the prospective litigation, whether
the actual trial is conducted in the form of a class
action, as a joint suit, or as a principal suit with
addi tional intervenors.

414 U. S. at 554-55; Crown v. Parker, 462 U.S. 345, 352-53 (1983)
(citing Anerican Pipe); see Haas, 526 F.2d at 1097 & n.19; Rose,

562 F. Supp. at 1192.



The relevant facts in Haas are simlar to those here.
Plaintiff Haas filed a conpl ai nt agai nst t hree banks on Novenber
13, 1972, alleging violations of the National Bank Act regarding
the way that service charges and bal ances were cal cul ated on
credit cards issued by the banks. Haas, 526 F.2d at 1085. On
January 21, 1974, the district court determ ned that Haas could
not represent plaintiffs against one of the defendants,
Equi bank, because she did not hold an Equi bank credit card. |d.
Furthernore, the district court determned that certification
was i nappropriate and ordered summary judgnent for Equi bank
unl ess a plaintiff with standi ng agai nst that defendant coul d be
added to the conplaint. 1d. at 1095. On February 19, 1974, the
conpl aint was so anmended, but the district court subsequently
found that the claim against Equi bank was tinme-barred. 1d. at
1096. The Third Circuit reversed on this question, agreeing
with plaintiffs that because the new nanmed plaintiff, Mtchell
“was tinely added after the district court determ ned that the

cl ass of Equi bank cardhol ders could not be represented by Haas,

t he amendnment whi ch added Mtchell ‘relates bank’ to the initial
filing of the conplaint . . . and therefore plaintiffs’ clains
agai nst Equi bank are not tinme-barred . . . .7 1d. The court

found that the plaintiffs’
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tinmely action against all three banks provided

Equi bank with notice within the statutory period of

the substantial nature of the clainms against which

they would be required to defend and al so “the nunber

and generic identities of the potential plaintiffs.”

These plaintiffs were in existence at the tine the

action was originally brought and were described as

claimants in the conplaint. The only change
effectuated by the district court’s order was the
prompt addition of a nomnal plaintiff who held an

Equi bank card.

ld. at 1097 (quoting Anmerican Pipe, 414 U.S. at 555).

In Rose, another court addressed the same issue, with nore
enphatic attention to the notice concern raised in Anmerican
Pi pe. The court began by noting that “a nunmber of |ower federal
courts have, since the decision in American Pipe, applied its
rule in a variety of situations where class action status was
denied or term nated” for virtually the entire range of possible
reasons: | ack of numer osi ty, i nadequat e representation,
commonal ity, typicality, wuntineliness, failure to neet the
requi renments of Rule 23(b)(2) or 23(b)(3), wthdrawal of class
representative, and, in Haas, standing. 562 F. Supp. at 1192
(citing cases). A defendant, however, suggested that | ack of
standing is different than other reasons for denial of class
certification in that “a class action commenced by one who | acks
standing cannot logically function to toll a statute of
l[imtations.” ld. at 1193. The court’s reasoning nerits

gquotation in full:
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[I]t can hardly be said that a suit comrenced by one
who |acks standing is in any literal sense a
“nonexi stent” suit. It may be a defective suit,
subject to a notion to dism ss, or perhaps even to the
court’s dism ssal sua sponte, but it is for all that
no | ess the judicial assertion of a claim functioning
to give a defendant notice of whatever causes of
action are asserted therein. And where such a claim
is asserted by way of a class action, and in fact
covers the causes of action which a class nenber
hi msel f coul d properly bring, a defendant has received
just as nuch notice as m ght have been inparted if the
proceedi ng had been instituted by that class nenber.
In fact, if one were to deal only in generalities, a
cl ass action which is denied or term nated because the
class representative |lacks “standing” nm ght often be
more likely to give a defendant actual notice of the
claims of individual class nenbers than one where
denial or termnation was based upon a |ack of
“typicality” or “commonality.”

Nor, in my view, is there anything singular or
peculiar wth respect to “standing” that would
generally pr event application of t he ot her
consi deration expressed in Anmerican Pipe -- the

concern that where the determ nation to disallow the
class action is made upon “subtle factors,” a rule
“requiring successf ul antici pation of t he
determ nation of the viability of the class would
br eed needl ess duplication of nmotions [to intervene].”
Standi ng questions are one with which both skilled
counsel and skilled courts sonmetinmes experience
consi der abl e difficulty, even after ext ensi ve
di scovery and when intimtely acquainted with the
facts, as vividly denonstrated by the history of the
present litigation itself. | can see no nore reason,
as a general matter, to require a passive class menber
to anticipate the existence of and ultimte ruling
upon that question than to require himto do so with
respect to questions of “numerosity,” “commonal ity” or
“typicality.”

| conclude, accordingly, that the fact that a
class action is disallowed because the class
representative |acks “standing” does not, per se,
prevent application of the American Pipetolling rule.
Haas v. Pittsburgh National Bank, supra. | nst ead, |

12



suggest again that the appropriate focus of inquiry
shoul d be upon the extent and character of the notice
of the later individual clainms which the defendant
actually received fromthe class action.

Here, as in Haas and Rose, Defendants were, before the
statute of limtations would otherw se have expired, plainly on
sufficient notice of the clains against them Mller’s clains
are virtually identical to Popoola s, and “the number and
generic identities of the potential plaintiffs” have been plain
to Defendants since the filing of the initial conplaint. This
court therefore concludes that “the comencenent of the original
class action by [Popoola] tolled the statute of limtations as
to all asserted nmenmbers of the class who woul d have been parties
had the suit been permtted to continue as a class action,”
including MIller. Haas, 526 F.2d at 1098.

Def endants protest that “Plaintiffs ‘nmay not wuse the
procedural device of a class action to bootstrap [thensel ves]
into standing [they] lack[],” MIller v. Pac. Shore Funding,
Inc., 224 F.Supp.2d 977, 996 (D. M. 2002) (quoting Weiner v.
Bank of King of Prussia, 358 F.Supp. 684, 694, 695 (E.D. Pa.
1973), and it is true that “[i]n a nulti-defendant action or
class action, the naned plaintiffs nust establish that they have

been harnmed by each of the defendants,” MIler, 224 F. Supp. 2d at
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996, but fromthose truths it does not follow that the statute
of limtations should not be tolled to allow a party wth
standi ng to be naned.

As grounds for decliningtotoll the statute of limtations,
Def endants point principally to In re Crazy Eddie Sec. Litig.,
747 F.Supp. 850 (E.D.N.Y. 1990), which in turn relied heavily
upon Korwek v. Hunt, 827 F.2d 874 (2™ Cir. 1987). In Korwek
after a class’s certification was denied, the Second Circuit
found t hat ot her anal ogous cases had consistently held that “the
American Pipe tolling rule does not apply to permt putative
class nenbers to file a subsequent class action” to prevent

putative class nmenbers from “piggyback[ing] one class action

onto another and thus toll[ing] the statute of limtations
indefinitely.” Id. at 877-78 (citing cases) (italics added).
The court concluded: “we hold that the tolling doctrine

enunci ated in Anerican Pi pe does not apply to permt a plaintiff
to file a subsequent class action following a definitive
determ nation of the inappropriateness of class certification.”
In Crazy Eddie, too, a plaintiff filed a second, separate
conplaint, and the court held that “the [Korwek] <court’s
reasoning is equally applicable to a class action brought after
a previous class action has been dism ssed for |ack of standing.

There appears to be no good reason to encourage the
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bringing of a suit nerely to extend the period in which to find

a class representative.” 747 F.Supp. at 856 (italics added).

By now it should be clear that Korwek and Crazy Eddie are
i napposite for two reasons: first, because MIler did not file
a subsequent class action, but was added as a naned plaintiff in
t he i nstant, pendi ng case; and second, because there has been no
“definitive” denial of class certification, |et alone dismssal.
| ndeed, Plaintiffs’ motion for class certification was denied
wi t hout prejudice, and Plaintiffs were ordered to submt an
anended conplaint in order to clarify for the court the very
issues that will dictate whether the class can be certified.
The court therefore rejects these argunents against tolling the
statute of |imtations.

Because the statute of limtations tolled for MIIler during
t he pendency of the class action, the court need not consider
whet her the court’s seventeen nonth stay also served to toll
or, for this issue, whether the juridical link doctrine can
supply standi ng.

2. MIller’ s Standi ng Agai nst NDI PA

Al t hough M|l er can sue OClI, Plaintiffs cannot use t hat fact
as the basis for their action against MDIPA. As noted above,
“[iln a multi-defendant action or class action, the naned

plaintiffs nmust establish that they have been harnmed by each of
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the defendants.” MIller, 224 F.Supp.2d at 996. Ml er has not
done so here: Her only connection to MDIPA is this |awsuit.
The conpl ai nt does not allege any facts to showthat MI Il er has
standi ng to sue MDI PA.

Plaintiffs’ sole argunent tying Mller to MDIPA is that
MIller benefits fromthe “juridical |ink” between OCI and NMDI PA,
but, as will be explained, the court will not apply juridical
l'ink doctrine to this case.

Juridical lIink doctrine “answers the questi on of whet her two
def endants are sufficiently linked so that a plaintiff with a
cause of action against only [one defendant] can also sue the
ot her def endant under the guise of class certification.” Inre
Eaton Vance Corp. Sec. Litig., 220 F.R D. 162, 165 (D. Mass.
2004). Plaintiffs assert that, because OCI and MDI PA are common
subsidiaries of the sane corporation and because they share
common practices and policies, they are related “in a manner
t hat suggests a single resolution would be expeditious.” La Mar
v. H&B Novelty & Loan Co., 489 F.2d 461, 466 (9! Cir. 1973).
Plaintiffs cite a line of cases relying upon the La Mar | anguage
to advocate a rel axation of Article Ill standing requirenments in
such situations. See, e.g., Alves v. Harvard Pilgrim Health
Care Inc., 204 F.Supp.2d 198 (D. Mass. 2002); Bromey v. M ch.
Educ. Ass’'n-NEA, 178 F.R D. 148 (E.D.Mch. 1998) (citing
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Thonpson v. Board of Educ., 709 F.2d 1200 (6t Cir. 1983));
Heffler v. U S. Fid. & Guar. Ins. Co., 1992 U S. Dist. LEXIS
3090, 1992 W 50095 (E.D.Pa. March 10, 1992); Thillens, Inc. v.
Cnty. Currency Exch. Assoc., 97 F.R. D. 668 (N.D.1Il. 1983).

The Fourth Circuit has addressed juridical |ink doctrine
only tangentially, in a single, unpublished opinion, Faircloth
v. Fin. Asset Sec. Corp. Mego Mortgage Hone Owner Loan Trust, 87
Fed. Appx. 314 (4tM Cir. 2004), stating ambiguously that the

Circuit “ha[s] yet to recognize” the doctrine, and addressing

its merit only briefly before finding that, “even were we to
recogni ze the juridical link doctrine as a basis for standing,
[plaintiff] could not invoke it successfully.” Another district

court in this circuit rejected its application, stating that it
could only be used to confer standing in cases where there
exi sts “either a contractual obligation anong all defendants, or
a state or |local statute which requires comon action by

def endants.” Dash v. FirstPlus Honme Loan Trust 1996-2, 248

F. Supp. 2d 489 (M D.N.C. 2003).

This court is equally skeptical. “The short answer to this
argunment is that the juridical |inks doctrine has no bearing on
the i ssue of standing. Instead, it provides an exception to the

Rule 23(a) requirement of typicality and/or adequacy of

representation in class actions against nultiple defendants.”
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Matte v. Sunshine Mbile Homes, Inc., 270 F.Supp.2d 805, 822

(WD. La. 2003) (internal quotation marks omtted). As expl ai ned

in Eat on Vance,

In its infancy, the doctrine had nothing to do with
Article 111 st andi ng. In fact, La Mar was a case
where standing was not at issue because the Ninth
Circuit assunmed it to exist. See id. at 464. Rather,
the juridical link doctrine was used to determ ne
whet her naned plaintiffs were typical of the class and
could fairly and adequately protect class interests as
required by Rule 23. See id. at 465-66. The crux of
the doctrine held that “a plaintiff who has no cause
of action against the defendant can not [represent]
t hose who do have such causes of action.” 1d. at 466.
The Ninth Circuit, however, suggested that there were
two exceptions to this rule: one for situations where
the naned plaintiff's injuries “are the result of a
conspiracy or concerted schenes bet ween t he
def endants,” and another for situations where it would
be “expeditious” to conmbine the defendants into one
action because they are “juridically related.” 1Id. at
466. Hence, the juridical l|ink doctrine was born.
Over tinme, the doctrine canme to be used not only in
the class certification analysis under Rule 23, but
al so in the standi ng anal ysis under Article Ill. See,
e.g., [Alves], 204 F. Supp.2d [at] 205.

220 F.R. D. at 169-70 (parenthetical omtted). Some courts seem

to read La Mar uncritically, applying juridical link doctrine to
questions of standing rather than limting it to Rule 23
analysis as the La WMar court did. See, e.g., Alves, 204

F. Supp.2d at 205; Bromey, 178 F.R D. at 162-63 (citing
Thonmpson, 709 F.2d at 1204-05); Heffler, 1992 U S. Dist. LEXIS

3090 at *10-11, 1992 W 50095 at *4; Thillens, 97 F.R. D. at 676.
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This court, however, shares Judge Harrington’s concern that

whil e juridical Iink doctrine may be “expeditious,” “Article |11
standing . . . does not often bend to expedi ency and the Suprene
Court has warned against such an approach,” Eaton Vance, 220

F.R D. at 170 (citing Raines v. Byrd, 521 U.S. 811, 820 (1997)
(Article 11l standing anal ysis cannot be abandoned “for the sake
of conveni ence and efficiency”)), and agrees that “the juridical
i nk doctrine should be confined to an anal ysis of Rule 23(a).”
ld. at 171; see Matte, 270 F.Supp.2d at 822; see, e.g., Barker
v. FSC Sec. Corp., 133 F.R D. 548, 553 (WD. Ark. 1989) (applying
La Mar exceptions to find commonality under Rule 23, not
st andi ng) (where defendants argued that “individualized issues
predom nate as to plaintiffs’ negligent supervision claim.

[ so] not all class nmenbers have cl ai ns agai nst every defendant,”
court found that “the defendants are juridically |inked, and
that plaintiffs’ negligent supervision claim presents common
i ssues of law and fact”).

In the other cases cited by Plaintiffs, it is clear that
more than nmere conmmon ownership provides the basis for
overriding the long-standing requirenent that a plaintiff’'s
injury be “traceable to the chall enged action of the defendant

Lujan v. Defenders of WIldlife, 504 U S. 555 563

(1992). In Payton v. County of Kane, 308 F.3d 673 (7t" Cir.
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2002), the Seventh Circuit found that a suit agai nst nineteen
counties brought by a class namng only two plaintiffs, with
claims against only two of the counties, could proceed because
“[t] hese putative representatives were personally injured by the
operation of the very sane statute that caused the injuries to
all other menmbers of the proposed class.” ld. at 682. The
court, citing Fallick v. Nationwde Mut. Ins. Co., 162 F.3d 410
(6th Cir. 1998) and Moore v. Confed Sav. Bank, 908 F.2d 834 (11t"
Cir. 1990), noted that “[p]ost-LaMar [sic] cases from other
courts have suggested that if all the defendants took part in a
simlar scheme that was sustained either by a contract or
conspiracy, or was mandated by a uniform state rule, it is
appropriate to join as defendants even parties with whom the
named cl ass representative did not have direct contact.” 308
F.3d at 679 (italics omtted). The court al so observed that

“there are cases where appropriate relief my only be obtained

t hrough one broad suit, and it will be inpossible to find a
named plaintiff to match each defendant.” 1d. at 681.
In fact, Payton’'s reliance on Fallick is puzzling. I n

Fallick, the court held that a plaintiff could represent a cl ass

suing ERISA plans that were all admnistered by the sane
def endant . 162 F.3d at 424. As such, there was no standing

question; after all, a plaintiff sues a defendant, not a plan.
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Rat her, the question in Fallick was whether plaintiff could, in
accordance with Rul e 23, adequately represent unnaned plaintiffs
with claims agai nst a plan other than the one of which the naned
plaintiff was a nmember. See id. at 421-24. Here, of course,
MIller wants to sue a defendant agai nst whom she has no claim

Moore is equally unconvincing, at |east as regards this
case. The Moore court cane to no conclusion as to the
applicability of juridical link doctrine to its case; rather,
the issue, which arose out of an objection by the appellant
defendants that they should never have been joined into the
case, was decided on the basis of the court’s interpretation of
Rul e 19. See id. at 838-309. Furthernore, in discussing the
juridical |link question (before abandoning it in favor of Rule
19 analysis), the More court, after noting the exception
| anguage in La Mar, observed approvingly that the district court
had stated that “[o]ther named plaintiffs could be supplied to
match wi th each naned defendant, but it would be unwi eldy to do
so. . . . The case is sinpler and nore economcal with the
class of plaintiffs and the nanmed defendants” and that “[n]o
court would want to have 644 separate lawsuits.” |d. at 838.
Here, of course, it could hardly be called “unw eldy” to ask
that Plaintiffs nane representatives who have cogni zabl e cl ai ns
agai nst each of the two defendants.
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For these reasons, the court finds that MIler has no
standing to sue MDI PA.

C. Class Certification

Def endants al so argue that Plaintiffs’ anmended conpl ai nt
does not cure the defects in class definition that conpelled
Judge Scrivener to deny «class certification for |ack of
typicality and commnality. Upon initial inspection, the court
di sagrees, but the question of class certification is not
properly before the court at this tine. Plaintiffs note
correctly that analysis of class conpliance with Rule 23 is not
appropriately undertaken on a notion to dismss, but should be
addressed in a motion pursuant to Rule 23(c)(1)(A). See 7B
Charles A Wight & Arthur R MIller, Federal Practice &
Procedure § 1798, at 226-27 & n.23 (3% ed. 2005) (citing cases).
As to Defendants’ notion to dismss, Plaintiffs need only show,
at this juncture, that they have stated a cause of action. See
Hal ver son v. Conveni ent Food Mart, Inc., 458 F.2d 927, 932 (7th
Cir. 1972) (“(1)n determ ning the propriety of a class action,
the question is not whether the plaintiffs have stated a cause
of action or will prevail on the merits, but rather whether the

requi renments of Rule 23 have been net.”).
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| V. Concl usion

As Pierro’s claims will be dism ssed, Popoola is no |onger
a class representative, and M|l er has no standing to sue NDI PA,
as discussed supra, currently there is no named plaintiff with
a clai m agai nst MDI PA. Counsel has had anple opportunity --
i ndeed, vyears -- to identify a representative of those
cogni zably injured by M PA, and has not done so. Accordingly,
the court will dismss with prejudice the class clainms against
MDI PA. In fairness to MDI PA, see Anerican Pipe, 414 U S. at 554

(statute of limtations exist to “ensur[e] essential fairness to

def endants and . . . bar[] a plaintiff who ‘has slept on his
rights’”), the court will exercise its discretion not to permt
amendnment of the conplaint ad nauseum until a plaintiff wth

proper standing is discovered. See Fed.R Civ.P. 15(a).

For the reasons stated above, Defendants’ notion to dism ss
is granted in part and denied in part: The court will dismss
with prejudice all clains against MIPA but allow the class

clainms against OCI to proceed. A separate Order will foll ow

/sl
DEBORAH K. CHASANOW
United States District Judge

August 16, 2005
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